MINUTES OF THE ZONING BOARD OF APPEALS
February 13, 2012

The regular meeting of the Zoning Board of Appeads called to order by Chairman William Cotey
at 7:00 p.m. at the Village Hall.

Members present: Chairman William Cotey, Scott AdaDan Donahue, Mark Moore, Walter
Oakley, Kurt Schultz; and David Semmelman.

Members absent. None.
A guorum was established.

Village Staff present: John Spoden, Director ofifdaunity Development; and David Smith, Senior
Planner.

Board Member Adams moved, seconded by Board MeMbere, to approve the January 9, 2012,
Zoning Board of Appeals meeting minutes.

Motion carried 7 - O.

OLD BUSINESS:

ZBA 11-21 Dixon and Felicia Brandt, Applicants
720 Meadow Lane

Request isfor avariation toincreasethe maximum permitted L ot Cover agefrom 45%
to approximately 49.8% in order to construct a detached garage in an R-6, Single
Family Residential District.

The applicants requested that this item be withdriram the agenda.

NEW BUSINESS:

ZBA 12-02  Peter Tosto, Applicant
339 N. Milwaukee Avenue

Request isfor variationsto: 1) permit an encroachment intothefront 35feet of thefirst
floor tenant space that is all inclusive of said tenant space within the building with
street frontage on Milwaukee Avenue within the C-1, Downtown Core Commercial
District with an office use; and 2) per mit an encroachment into the front 35 feet of the
first floor tenant space, but by not more than approximately one (1) foot thereby
indicated by the location of the existing demising wall that separates the two ground
floor tenant spaceswithin the building that has street frontage on Milwaukee Avenue
within the C-1, Downtown Core Commer cial District with an office use.
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ZBA 12-03 Peter Tosto, Applicant
339 N. Milwaukee Avenue

Variation to permit an office use to occupy more than 25% to approximately 51% of
thegrossfirst floor areaof abuildingwith street frontage on Milwaukee Avenuewithin
the C-1, Downtown Core Commercial District.

Mr. David Smith, Senior Planner, introduced theiatasn requests. Mr. Smith stated that the
petitioner is seeking a variation to permit an eachment into the front 35 feet of the first floor
space within a building with street frontage onwéilikee Avenue located in the C-1, Downtown
Core Commercial District with an office use anceaiation to permit an office use to occupy more
than 25% of the gross first floor area of a buigpmith street frontage on Milwaukee Avenue located
in the C-1, Downtown Core Commercial District. stated that the Village amended the Zoning
Code in 2005 to change the 10% office use allowanttee C-1 District to the current ground floor
area restriction for office and financial instituti uses in the C-1 District. He stated that the
petitioner is seeking approval for these variationsrder to remain in the building.

Chairman Cotey asked the Zoning Board of Appeasdmembers if they have any questions about
the ordinance that regulates office and finanamskiiution uses in the C-1, Downtown Core
Commercial District.

Board Member Oakley stated that he has a quedtiout avhere the ‘Core Commercial District’ is
located. He stated that it seems as though thenewamal property that includes the Five Guys
restaurant is in a facility that seems to be deigmore towards an auto-oriented facility as it
includes the Dunkin Donuts restaurant with a dtive+ and not so much for pedestrian-oriented
traffic. He stated that he considers the core cemial area as the area north of Cook Memorial
Park. He stated that south of Cook Memorial Pamkore auto-oriented such as Lovin Oven, the
banks, Condell Medical Center, St. Joseph Chuich, e

Mr. John Spoden, Director of Community Developmestated that those areas mentioned by Board
Member Oakley are in two different zoning districtde stated that the C-1 District is south of
Church Street on the west side of Milwaukee Avetiomn to the bank at 325 North Milwaukee
Avenue and goes to the north side of Broadway erettst side of Milwaukee Avenue. He stated
that Libertyville Crossings commercial developmehtch includes the Five Guys development is
zoned C-2 District. He stated that the subjegperty at 339 North Milwaukee Avenue is zoned C-1
District and is considered part of the core ofdbentown by the Code and Zoning Map.

Board Member Adams stated that the subject siédss in the area that MainStreet Libertyville
defined as the Heritage Area. He stated thattl@dbaries are the railroad tracks on the north and
Maple Avenue on the South. He stated that the Coramercial District takes into account those
same boundaries as defined by the Heritage Area.

Mr. Spoden stated that on the west side of Milwaukeenue the C-2 District ends on the north
property line of the bank and the C-1 District lesgnorth of the bank.
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Mr. Peter Tosto, petitioner, stated that his casthat he built the building located at 339 North
Milwaukee Avenue in 1980. He stated that it was#ite building and nothing but an office
building. He stated that he put his wife in thdding with ‘Tell Two Friends’. He stated that he
never got a notice that the zoning changed. Hedsthat he has been in the building approximately
20 years. He stated that he never got a noti¢ehtbee was a change in zoning. He stated that his
wife wanted to open up a gift shop and that thegrajed it for about 5 years. He stated that it was
apparent that the town did not support the giffoshide stated that there was not enough action to
support it. He stated that they tried, but lostega bit of money. He stated that he is at theta

of the shopping district. He stated that thergoisshopping district by his building. He statbdit
nobody comes past the Lovin Oven unless they aossithe street. He stated that he wasn’t aware
of a zoning change. He stated that rather thamban empty store as there are many of them in
town, he moved his office into the space whichusy attractive space. He stated that it makes fo
a very attractive space for Libertyville. He sthtbat he was then red-tagged and was told he
couldn’t be in that space and that is why he i®teethe Zoning Board of Appeals requesting a
variation.

Mr. Don Anderson, 616 Bridle Court, Libertyvilledased he noticed that the occupancy for ‘Tell
Two Friends’ changed to ‘State Farm’ back in Junduy of 2011. He stated that he has a
background of appearing before groups such asitieetiville Zoning Board of Appeals. He stated
that the Village of Libertyville is trying to gerege retail space in order to generate sales tathéor
residents of the community and he is a resideetstdted that when he observed the tenant change
he realized that it wasn’'t normal so he investidgdtes situation and discovered that the subject
tenant space is intended for retail not office. skéged that although when Mr. Tosto stated that he
had no knowledge of the Code, the Staff reportcateid that Mr. Tosto’s wife was served with a
notice of the Zoning Code back in June of last yeahe did have knowledge of the Zoning Code.
He stated that he contacted the Village and inddcttat there may be a problem here. He stated
that the Village diligently moved forward to inviggtte the situation. He stated that he has noticed
that Mr. Tosto has ignored the Village requests.stated that he has kept in touch with the Village
on a monthly basis in order to get a status orsituation. He stated that Mr. Tosto, or more
appropriately, the State Farm agency, would ngioed to the Village. He stated the Mr. Tosto has
thumbed his nose at the Village, the Trusteesttamdoning Board of Appeals with an attitude that
conveys he can do what he wants to do. He sthsdhe didn’t think that was right so he keptin
touch with Village Staff to follow what was happegibecause it was an illegal move. He stated
that the Village red-tagged the property, the seghed was then removed, and the tenant continued
to do business there in an illegal occupancy. teked that the reason that the current ordinanse wa
established in 2005 was to generate tax revenuésdaoesidents. He stated that this is not d lega
occupancy. He stated that the owner of the buglthmks that that he can move around however he
wants to and be immune from any ordinance of tHlaye. He stated that the ordinances are in
place to be obeyed. He stated that if someoneswanthange the ordinance, it should be done
before moving against the ordinance. He statddtmashould not move against the ordinance and
then ask the Village what they can do for them g/ighoring the ordinance. He stated that he can
speed down Milwaukee Avenue and get pulled oveahbyPolice and become upset with that, but
that is against the law, so why would he do it é&uh@ did do it, why would he be angry. He stated
that he has read the Staff report and that he sagr#ie the Staff report and he would ask the Zoning
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Board of Appeals to deny the request for the oceapaHe stated that he would ask that the Costas
commercial tenant move forward to the front tersgaice and that the State Farm agency move to
the rear tenant space to where it originally carmf He stated that if the Zoning Board of Appeals
should decide to recommend approval of the vanatguests, that this tenant space be subject to
complying with the ordinance once the tenant sghemges hands, but not to allow Mr. Tosto’s
assigning it to another State Farm agent. Hedthiat once Mr. Tosto retires or vacates the front
space, then the space should become Code compliant.

Mr. Tosto stated when he found out that he wasimatompliance with the ordinance, he
immediately worked with Village Staff David Smitlide asked if he proceeded to do what he was
supposed to do. Mr. Smith stated that Mr. Tosemévally proceeded with the variation procedure.

Mr. Tosto stated that he got a survey of the bngdiHe stated that he sent in his written notide.
stated that he did everything according to the tstie he was given. He stated that he did not
ignore a ‘red tag’. He stated that he does natlrethen he received the red tag, but it was on the
door and he left it there. He stated that he hsidrain the window.

Mr. Tosto stated that he has been in this towlfbyears. He stated that he is a member of the
Rotary and a member of the Lions. He stated thdids done quite a bit of charity work in this
town. He stated that for somebody to have so muaahosity towards his business in that location
is something that he does not understand. Hedstiaé it would be better than having an empty
store. He stated that an empty store does nota@ersny tax money. He stated that an empty store
doesn’t bring any people to a location. He stétetian empty store doesn’t bring people to alretai
business in a building that he generated. Hedsthtt he does not know what the problem is except
that it is a change of Code that he is now awaandfhe is now asking for a variation. He stated
that he believes that he should not have to bethelthat may happen in the future. He statedfthat

it is currently a State Farm agency and anothae $@m agency wishes to occupy the space then it
shouldn’t be restricted. He stated that he doegnderstand what the previously speaker is
suggesting.

Mr. Tosto stated that the town didn’t support aifestore at that location. He stated that he dides
know if the previous speaker came to the subjeettion when it was a retail store and bought an
item. He stated that he doesn’t know anyone oZdmeng Board of Appeals panel who came to the
subject site when it was a retail store. He stdtatithey spent a lot of money on that tenantespac
He stated that he thought that they generateddd $aties tax, but it didn’t work and it doesn’tiko

in that location. He stated that if it did work probably would still be there because it was his
wife’s love. He stated that they had to closeoivd. He stated that in order to make it a viable
space, he moved his State Farm office into itstdeed that there was nobody available at that time
He stated that he did not want an empty storeaaitdloation. He stated that there are enough empty
stores in this town.

Board Member Schultz stated that he wants to thdnkrosto for his continued support of the
downtown and his past history. He stated thatrtyvéle does better with Mr. Tosto’s business. He
stated that he agrees with Mr. Tosto’s commenthbatould rather have an occupied store front
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than an empty store front. He stated that oneseartoo many empty storefronts in the downtown
district. He stated that he wasn’t here when thiade changed the Code to the current regulation
and so he cannot speak as to why that was donestatied that regardless as to whether the
petitioner was red-tagged or knew about the oraieanr not, it boils down to whether or not the
granting of the variation would be a good precedeset.

Chairman Cotey asked for clarification of the 200&inance. Mr. Spoden, Director of Community
Development, stated that there was an amendmatiesto office uses in the downtown. He stated
that prior to the current regulation there wassérietion of office uses to not exceed 10% of ttalt
street frontage in the entire C-1 District. Heeethat up until the mid 2000’s, it had not been a
problem of excessive office occupancies but thgah¢o change and office and financial institution
uses began to increase and place pressure on%hérhid in the downtown and fill up the retail
tenant spaces. He stated that the 10% regulatsreferred to as the wandering code because it
allowed an office use occupancy while sacrificimyapportunity for another office user in the
downtown when the 10% was at the maximum capacity.

Mr. Spoden stated that the Plan Commission fornsetbeommittee and worked with the Economic
Development Commission and MainStreet Libertyvdled talked about the office uses in the
downtown and this is how the current ordinance ciamoeplace. He stated that through the process,
it was decided to shrink down the area to justélmsldings that front Milwaukee Avenue in the C-

1 District, not the entire C-1 District. He statdénht part of the process included studying the
storefronts in the downtown and determined thaatlezage retail tenant space is approximately 35
feet in depth. He stated that most of the grolowt$ of the retail tenant spaces in the C-1 toartf
Milwaukee Avenue could accommodate office arehértdack such as a lawyer’s office or insurance
office. He stated that a notice was put in thespaper and a public hearing was held in 2005. He
stated that the ordinance was then adopted by itleey® Board.

Board Member Donahue asked if permits were acqwiesh Mr. Tosto moved into the front space

at 339 N. Milwaukee Avenue. Mr. Spoden stated ¢imfy an occupancy permit would have been

required. He stated that a building permit woukbdiave been required if there was construction
work done.

Mr. Tosto stated that he didn’t think that he needgermit because he wasn’t doing any major
work inside the space. He stated that all theipuswvork done in the space was already done for
the retail store that previously occupied the sp&te stated that he had put in the hardwood floors
for the retail store but didn’t need to change g for his office use.

Mr. Spoden stated that there would not have beeguarement for a building permit, but there was
a requirement for an occupancy permit.

Board Member Donahue asked if the petitioner wdialde been noticed of the occupancy permit
requirement. Mr. Spoden stated that if the Villagge made aware of the tenant moving to a new
space, the Village would inform the business emitihe occupancy permit requirement.
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Board Member Semmelman stated that the petitiqrgar@ntly moved into the front tenant space in
the face of the ordinance. He stated that he sthniges with the petitioner if he did not know about
the ordinance, but it is public law so he shouldehlaad constructive notice of the ordinance.

Board Member Moore asked when Costa’s, (the reanvercial tenant), move into their space. Mr.
Tosto stated that Costa’s moved in some time inagor December, but he cannot recall exactly.
He stated that their space had been empty for ke whi

Board Member Moore asked if the petitioner hagtshe front space for lease. Mr. Tosto stated
that he had not listed the front space for lease.

Board Member Adams stated that the previous 10&wak brought about by MainStreet and that
they had reviewed what other communities had doeltiress the issue. He stated that the intent
included the need to bring a more pedestrian fiesnosphere in the downtown. He stated that it
was intended to address not just the retail saledbut to create better pedestrian conditionken t
downtown. He stated that it has enhanced the soufiortion of the downtown greatly and that is
evidence by the stores that have come in on thereasde of Milwaukee Avenue when there was
retail space available. He stated that a lot akweent into the 10% rule. He stated that when it
was changed in 2005, it was determined that it e@se so to improve the conditions for the
property owners and to make it more conducive étail tenants. He stated that it will help the
downtown survive and that the intent was to navakxcessive amount of first floor office space in
the downtown where it should be more conducivedtail tenants.

Board Member Adams stated that he empathizes witA bkto’s testimony, but the ordinance was
given to Mr. Tosto’s wife when she requested itkoacJune.

Mr. Tosto asked for clarification as to what higewiequested. Board Member Adams stated that
Staff notes that after Mrs. Tosto moved her retsd out of the tenant space, she had a conversation
with the Village, and was supplied with the ordio@nand after that Mr. Tosto moved an office use
into the front tenant space sometime in July orusiig He stated that it was incorrect for Mr. Tosto
to move into the front space.

Board Member Moore asked for clarification as ®type of use that Costa’s is. Mr. Tosto stated
that it is a coin shop and is a retail business.stdted that he had to search for the Costa’'a&ssi
in order to acquire its occupancy.

Board Member Moore stated that Costa’s is a retsel and is located south of the Lovin Oven
bakery which contradicts the petitioner’s testimtimgt there isn’t any retail south of Lovin Oven.

Board Member Oakley asked who the tenant was pwitire ‘Tell Two Friends’ shop. Mr. Tosto
stated that it was an office space for approxingét@lyears. He stated that Terry Weppler was once
in that space. He stated that it was an attorrefice and a real estate office. He stated that t
whole building was built as an office building.
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Board Member Oakley asked Staff how a text amentdim@mmunicated to the property owners.
Mr. Spoden stated that when a text amendment affieetwhole district, a public notice is placed in
the newspaper. He stated that there may be husdf@doperty owners within a zoning district. He
stated that in the case of the text amendmentatiatted the C-1 District, the Village also

coordinated notification through MainStreet Liberte in addition to placing the public notice in

the newspaper.

Board Member Oakley stated that when Mrs. Tostmegder retail gift shop that it was the first of
its kind at that time.

Mr. Tosto stated that his wife’s business was itfs¢ ffetail shop in that space as it had alwaysibee
office prior to that.

Chairman Cotey stated that there appears to bex@ddw@mnd information presented to the Zoning
Board of Appeals regarding the rendering of thenanace to Mrs. Tosto and she is not present to
testify to that issue and there is no one fronMillage present to testify to that issue. He stabeat

he recommends that this case be continued in todget confirmation to this issue.

Mr. David Pardys, Village Attorney, stated thatamttnuance would may make sense only if Mr.
Tosto is denying any of Staff's written commentstthis wife received the ordinance.

Mr. Tosto stated that he is not denying anythirggjshonly stating that he was not aware of the
ordinance.

Board Member Moore asked the petitioner if his wieeived the ordinance. Mr. Tosto stated that
he doesn’t know if his wife received it or not. Biated that he would not be present before the
Zoning Board of Appeals if he was aware of evenghi

Chairman Cotey stated that the notes from Statiésthat in June Of 2011, just prior to ‘Tell Two
Friends’ vacating 339 N Milwaukee Avenue, Suite 18id being replaced without benefit of an
occupancy permit, Staff provided to Helen Toste,dlvner/operator of ‘Tell Two Friends’ and wife
of Peter Tosto, with a copy of Ordinance 05-O-77.

Mr. Tosto stated that he would wonder why his witauld ask for the ordinance if she was leaving
that location.

Mr. Spoden stated that Economic Development CoatdmHeather Rowe, was in a conversation
with Mrs. Tosto about the leasing of the space. $froden stated that when Ms. Rowe became
aware that Mrs. Tosto was leaving the space shehadt! the ordinance to an email to Mrs. Tosto.
He stated that Ms. Rowe’s email stated, “As peroaumversation, please let me know if | can be of
help listing your space on our website in the fetuAlso, for your reference, | have attached the
ordinance which affected office/financial permisson the downtown.”
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Board Member Moore stated that he concurs with 8d&mber Semmelman in that the ordinance
was created and publicly noticed for the publicrimgpon the text amendment. He stated that it
doesn’t matter if Helen got the ordinance or not.

Mr. Tosto stated that he is not questioning thenamce. He stated that he is here to ask for the
variation.

Board Member Moore stated that he wants to stgyoamt.

Mr. Pardys stated that the ordinance is on receed & Mr. Tosto claims to have not been aware of
it. He stated that even if there is question agltether Mrs. Tosto received the ordinance orihot,
should not be the focus of the Zoning Board of Agdpenless Mr. Tosto enters this information as
part of his justification for the variation.

Mr. Tosto stated that his wife getting the ordiraoc not is not an issue for him. He stated that
getting the variation is the issue for him.

Chairman Cotey asked when Mr. Tosto built the bagd Mr. Tosto stated that he built it in 1980.
He stated that interest rates were 20% at that tideestated that he almost went bust.

Chairman Cotey asked the petitioner if he would fikr the Zoning Board of Appeals to vote on the
petition. Mr. Tosto stated he would like for thendng Board of Appeals to vote.

In the matter of ZBA 12-02.1), Board Member Moore moved, seconded by Board Member
Semmelman, to recommend the Village Board of Trustees approve a variation to permit an
encroachment into the front 35 feet of thefirst floor tenant spacethat isall inclusive of said tenant
space within the building with street frontage on Milwaukee Avenue within the C-1, Downtown Core
Commercial District with an office use, in accordance with the plans submitted.

Mr. Tosto stated that he understood that he wasifted to go to another meeting.

Mr. Spoden stated that the Zoning Board of Appésalenly a recommending body and their
recommendation will go forward to the Village Board

Board Member Moore stated that regardless of wieaZbning Board of Appeals recommends, this
petition item will move forward to the Village Bahr

A Roll Call vote was taken.
Motion failed O - 7.
Ayes: None

Nays. Moore, Adams, Cotey, Donahue, Oakley, Schultz, Semmelman
Absent: None
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Chairman Cotey read the Staff recommendation fok ZB-02(2), as follows: Staff recommends
APPROVAL for a variation to permit an encroachment intoftbat 35 feet of the first floor tenant
space, but by not more than approximately oneda) thereby indicated by the location of the
existing demising wall that separates the two gddioor tenant spaces within the building that has
street frontage on Milwaukee Avenue within the @awntown Core Commercial District with an
office use for property located at 339 N. Milwauldeeenue, subject to the following condition:

1. That the Tosto State Farm Agency vacate thet tiemant space closest to Milwaukee
Avenue and return to the rear tenant space of ikeng floor of the 339 N. Milwaukee
Avenue building and that the front tenant spaceirecavailable for a permitted or special
permitted use in accordance to the Zoning Code.

Board Member Semmelman stated that ZBA 12-02(2) &aff recommendation, not what the
petitioner is seeking approval of.

Mr. Spoden stated that Staff drafted recommendai®12-02(2) as an alternative because even if
the petitioner moves back to the rear tenant spaasiation is needed because it would still loe to
close to the front exterior wall. He stated th@iffSvas attempting to be all encompassing with the
recommendation as provided in the DRC Staff report.

Board Member Moore stated that it is an attempatce the petitioner the burden of re-noticing the
public notices if he chose to pursue the optiomoting back into the rear tenant space.

Mr. Tosto asked the Zoning Board of Appeals if helidd have come to the public hearing with an
attorney. Mr. Pardys stated that it is an optionthe petitioner to come to the meeting with an
attorney. He stated that there will be anotheroofpmity to address the Village Board who will

make the final decision. He stated that the pet#r can be represented by an attorney at they¥illa
Board meeting as well.

Mr. Pardys stated that in the event the VillagerBakenies ZBA 12-02(1), then ZBA 12-02(2) will
enable the petitioner to move into the rear poraibthe first floor.

Mr. Tosto asked the Zoning Board of Appeals how #gect him to have a retail business, having
spent thousands of dollars to put it in and thesdimg to spend thousands of dollars to move back.
He stated that the front space did not suppottiad isiness. He asked if any of the memberseof t
Zoning Board of Appeals supported or even visitegretail business when it was there.

Chairman Cotey stated that they are not judgindpbgness.

Mr. Tosto stated that they are judging if it shob&la retail space.

Mr. Pardys stated that there was an alternativiatvan proposed by Staff that would be used in the
event that the Village Board turned down ZBA 12402but it would be the petitioner’s decision as

to whether or not he wants ZBA 12-02(2) to be cdexsd by the Zoning Board of Appeals and
Village Board.
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Mr. Tosto stated that he is not going back intortee tenant space. (ZBA 12-02(2) is withdrawn.)

Chairman Cotey stated that the petitioner may waoonsider a change in his business plan if his
variation gets denied.

Mr. Tosto stated that the change in his business wbuld be to go to court and he will challenge
the town of Libertyville on this issue. He statbdt what is being done to him here is ridiculous.

Mr. Tosto asked what the purpose of the plat ofesypand the $550 application fee. Mr. Spoden
stated that the survey and application fee areinedfor the public hearing process.

Mr. Tosto asked that in order to get his variatamproved does he need a retail business in the
space.

Mr. Pardys stated the Zoning Board of Appealsesmemending denial for the variation request to
the Village Board. He stated that if the variatisrlenied, it would be up to the Village Board to
decide what action it should take.

In the matter of ZBA 12-03, Board Member Schultz moved, seconded by Board Member Moore, to
recommend the Village Board of Trustees approve a variation to permit an office useto occupy more
than 25% to approximately 51% of the gross first floor area of a building with street frontage on
Milwaukee Avenue within the C-1, Downtown Core Commercial District, in accordance with the
plans submitted.

Motion failed 2 - 5.

Ayes: Oakley, Schultz
Nays: Moore, Adams, Cotey, Donahue, Semmelman
Absent: None

COMMUNICATIONSAND DISCUSSION:

Board Member Schultz moved, seconded by Board Mei@bmmelmen, to adjourn the Zoning
Board of Appeals meeting.

Motion carried 7 - 0.

Meeting adjourned at 7:50 p.m.



